§3.52

(1) Current employees of the Depart-
ment and other agencies who owe debts
to the Department; and

(2) Current employees of the Depart-
ment who owe debts to other agencies.

(c) These regulations do not apply to
debts or claims arising under the Inter-
nal Revenue Code of 1954 (26 U.S.C. 1 et
seq.); the Social Security Act (42 U.S.C.
301 et seq.); the tariff laws of the United
States; or to any case where collection
of a debt by salary offset is explicitly
provided for or prohibited by another
statute.

(d) These regulations identify the
types of salary offset available to the
Department, as well as certain rights
provided to the employee, which in-
clude a written notice before deduc-
tions begin, the opportunity to petition
for a hearing and to receive a written
decision if a hearing is granted. These
employee rights do not apply to any
adjustment to pay arising out of an
employee’s election of coverage or a
change in coverage under a Federal
benefits program requiring periodic de-
ductions from pay, if the amount to be
recovered was accumulated over four
pay periods or less.

(e) These regulations do not preclude
an employee from:

(1) Requesting waiver of a salary
overpayment under 5 U.S.C. 5584, 10
U.S.C. 2774, or 32 U.S.C. 716;

(2) Requesting waiver of any other
type of debt, if waiver is available by
statute; or

(3) Questioning the amount or valid-
ity of a debt by submitting a subse-
quent claim to the General Accounting
Office.

(f) Nothing in these regulations pre-
cludes the compromise, suspension or
termination of collection actions

where appropriate under the Depart-
ment’s regulations contained else-
where.

§3.52 Definitions.

(a) Agency means:

(1) An Executive Agency as defined
by section 105 of title 5 U.S.C., the U.S.
Postal Service, the U.S. Postal Rate
Commission; and

(2) A Military Department as defined
by section 102 of title 5, U.S.C.

(b) Debt means:
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(1) An amount owed to the United
States from sources which include, but
are not limited to, insured or guaran-
teed loans, fees, leases, rents, royalties,
services, sales of real or personal prop-
erty, overpayments, penalties, dam-
ages, interest, fines and forfeitures (ex-
cept those arising under the Uniform
Code of Military Justice).

(2) An amount owed to the United
States by an employee for pecuniary
losses where the employee has been de-
termined to be liable due to his or her
negligent, willful, unauthorized or ille-
gal acts, including but not limited to:

(i) Theft, misuse, or loss of Govern-
ment funds;

(ii) False claims for services and
travel;

(iii) Illegal, unauthorized obligations
and expenditures of Government appro-
priations;

(iv) Using or authorizing the use of
Government owned or leased equip-
ment, facilities, supplies, and services
for other than official or approved pur-
poses;

(v) Lost, stolen, damaged,
stroyed Government property;

(vi) Erroneous entries on accounting
records or reports; and

(vii) Deliberate failure to provide
physical security and control proce-
dures for accountable officers, if such
failure is determined to be the approxi-
mate cause for a loss of Government
funds.

(c) Department or USDA means the
United States Department of Agri-
culture.

(d) Disposable pay means any pay due
an employee that remains after re-
quired deductions for Federal, State
and Local income taxes; Social Secu-
rity taxes, including Medicare taxes;
Federal retirement programs; pre-
miums for life and health insurance
benefits; and such other deductions re-
quired by law to be withheld.

(e) Employee means a current em-
ployee of an agency, including a cur-
rent member of the Armed Forces or a
Reserve of the Armed Forces.

(f) Hearing official means an adminis-
trative law judge of the Department or
some other individual not under the
control of the Secretary.

or de-
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(g) Salary offset means a deduction of
a debt by deduction(s) from the dispos-
able pay of an employee without his or
her consent.

(h) Secretary means the Secretary of
the U.S. Department of Agriculture or
his or her designee.

(i) Waiver means the cancellation, re-
mission, forgiveness, or non-recovery
of a debt owed by an employee to an
agency as permitted or required by 5
U.S.C. 5584, 10 U.S.C. 2774, or 32 U.S.C.
716, 5 U.S.C. 8346(b) or any other law.

§3.583 Coordinating offset with another
Federal agency.

(a) When USDA is owed the debt. When
USDA is owed a debt by an employee of
another agency, the other agency shall
not initiate the requested offset until
USDA provides the agency with a writ-
ten certification that the debtor owes
USDA a debt (including the amount
and basis of the debt and the due date
of the payment) and that USDA has
complied with these regulations.

(b) When another agency is owed the
debt. The Department may use salary
offset against one of its employees who
is indebted to another agency, if re-
quested to do so by that agency. Such
a request must be accompanied by a
certification by the requesting agency
that the person owes the debt (includ-
ing the amount and basis of the debt
and the due date of the payment) and
that the agency has complied with its
regulations required by 5 U.S.C. 5514
and 5 CFR part 550, subpart K.

§3.54 Determination of indebtedness.

(a) In determining that an employee
is indebted to USDA and that 4 CFR
parts 101 through 105 have been satis-
fied and that salary offset is appro-
priate, the Secretary will review the
debt to make sure that it is valid and
past due.

(b) If the Secretary determines that
any of the requirements of paragraph
(a) of this section have not been met,
no determination of indebtedness shall
be made and salary offset will not pro-
ceed until the Secretary is assured that
the requirements have been met.

§3.55

§3.55 Notice requirements before off-
set.

Except as provided in §3.51(d), salary
offset will not be made unless the Sec-
retary first provides the employee with
a minimum of 30 calendar days written
notice. This Notice of Intent to Offset
Salary (Notice of Intent) will state:

(a) That the Secretary has reviewed
the records relating to the debt and has
determined that a debt is owed, the
amount of the debt, and the facts giv-
ing rise to the debt;

(b) The Secretary’s intention to col-
lect the debt by means of deduction
from the employee’s current disposable
pay until the debt and all accumulated
interest are paid in full;

(¢c) The amount, frequency, approxi-
mate beginning date, and duration of
the intended deductions;

(d) An explanation of the Depart-
ment’s requirements concerning inter-
est, penalties and administrative costs;
unless such payments are waived in ac-
cordance with 31 U.S.C. 3717 and §3.34;

(e) The employee’s right to inspect
and copy Department records relating
to the debt;

(f) The employee’s right to enter into
a written agreement with the Sec-
retary for a repayment schedule dif-
fering from that proposed by the Sec-
retary, so long as the terms of the re-
payment schedule proposed by the em-
ployee are agreeable to the Secretary;

(g) The right to a hearing conducted
by a hearing official on the Secretary’s
determination of the debt, the amount
of the debt, or percentage of disposable
pay to be deducted each pay period, so
long as a petition is filed by the em-
ployee as prescribed by the Secretary;

(h) That the timely filing of a peti-
tion for hearing will stay the collection
proceedings;

(i) That a final decision on the hear-
ing will be issued at the earliest prac-
tical date, but not later than 60 cal-
endar days after the filing of the peti-
tion requesting the hearing, unless the
employee requests, and the hearing of-
ficer grants, a delay in the proceedings;

(j) That any knowingly false or frivo-
lous statements, representations, or
evidence may subject the employee to:

(1) Disciplinary procedures appro-
priate under 5 U.S.C. chapter 75, 5 CFR

263



